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Background

o RTI International submits 
bids and proposals to 
various state governments 
to compete for contracts to 
perform professional 
services.

o These documents often 
contain sensitive 
information.
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Presenter
Presentation Notes
RTI’s mission of Improving the Human Condition by Turning Knowledge into Practice is carried out through the professional services it offers to the federal government, state governments, and private entities. Bids and proposals are therefore a crucial step in securing the opportunities to perform the work that effectively carries out RTI’s mission.Bids and proposals are lengthy, detailed documents that present RTI as the most capable partner for providing skilled and principled staff to perform meaningful, quality work. Effectively making this case often involves sensitive subject matter such as confidential commercial and financial information like rates, pricing, and salaries.Image Link: https://www.gettyimages.com/detail/photo/business-signing-a-contract-buy-sell-house-royalty-free-image/955988522



Issue
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• These documents can 
become public records 
when submitted to state 
governments and thus 
become subject to 
disclosure.

• Each state handles public 
records and disclosure 
differently.

Presenter
Presentation Notes
When RTI submits bids and proposals to state governments, these documents may become public records. The United States has a strong policy value of transparency and open government—vital aspects of a functioning democracy. Therefore, each state and the federal government has a process for disclosing public records and making them available to those who request them. However, the public accessibility of government records must be balanced with the ability of governments to carry out their duties and affairs effectively as well as with considerations of fairness in the marketplace. Therefore, certain information is not publicly available. This process is not just for journalists and concerned citizens; it can also be used to glean the sensitive information of competitors in public contracting.While the federal government handles this flow of information through the well-known Freedom of Information Act, each state government has its own iteration of public records laws. They can be similar to the federal scheme and to each other, but they can also vary widely and have their own independently developed idiosyncrasies.Navigating fifty different approaches to public records complicates RTI’s bid and proposal submission process. Many questions arise when crafting a bid or proposal as a result. Which states shield trade secrets or confidential commercial and financial information from public disclosure? What constitutes those kinds of information? What are examples of information that courts in that state have found to be trade secrets? To what degree are these types of information protected from disclosure? Which states require or allow additional steps or documentation in order to protect certain information? These and many others are questions that guide RTI’s crucial, day-to-day business decisions.Image Link: https://www.gettyimages.com/detail/photo/thats-it-im-done-royalty-free-image/936117884



My Contribution to the Solution
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A one-stop guide to allow RTI staff 
to
o Quickly review how a given state 

deals with public records, 
particularly confidential information 
submitted to governments by 
private entities

o Tailor bids and proposals to most 
effectively safeguard RTl’s 
sensitive information

Presenter
Presentation Notes
My work throughout the summer has focused on researching state public records laws and compiling explanations of the relevant portions in one place. RTI would benefit from this information because its staff would quickly and easily be able to see each state’s laws governing the types of information RTI might submit in the public contracting process. This resource, accessible in one location and readable by personnel with and without legal training, would provide useful guidance that could inform and hone RTI’s bidding and proposal process.The guide could provide RTI’s staff with an understanding of the nuances of the varied state public records laws in order to craft bids and proposals accordingly. Being mindful of these considerations would allow RTI to safeguard its sensitive information from competitors as effectively as possible while presenting the best possible case for the award of a contract. The resource will be incorporated into the library of resources and tools available to the pre- and post-award contracting staff.Image Link: https://www.gettyimages.com/detail/photo/learning-library-school-etc-royalty-free-image/646946012



To Complete the Work, I

o Researched state public records law
o Focused on relevant issues and categories of information 

related to public contracting
o Synthesized information in a manner that is approachable, 

comprehensive, and logically organized
o Created a template that enables others to complete the 50-

state survey in a consistent format
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Presenter
Presentation Notes
Throughout my internship, I delved into the statutes, cases, administrative decisions, and other legal sources of state public records law. I began with states for which RTI already performs services and those with which RTI is most likely to engage in the future. I focused on the important and relevant aspects of these laws, such as how each state defines public records, how the statutes and courts define certain types of information, which types of information are exempt from disclosure, and to what degree are they exempt.I arranged and presented the information in a concise and logical format that strives to be readable by any RTI staff member. With this resource easily available and usable, my hope is that it might affect the construction of a bid or proposal, successful or not, in such a way that RTI remains a strongly competitive research institute.I encountered many challenges in my research. As mentioned, no two states handle these issues identically, so each state often required a bottom-up approach to conceptualizing their public records law. States often do no use the same language to describe these issues, nor do they arrange and structure their statutes or statutory schemes consistently. Additionally, some states had an overwhelming amount of information to assess because these areas of the law are well-developed in their jurisdictions. In contrast, some states had frustratingly little nuance or breadth to their public records law as it pertained to the relevant issues because those issues may not often end up playing out in a way that develops the contours of the law.The project is ongoing, so this resource provides a template for others to research and cull the appropriate information in a consistent manner.



What Types of Relevant Information Might Be Exempt from 
Disclosure?

Trade secrets

Confidential, 
commercial, and 

financial 
information

Bids and 
proposals up until 

contract award

Presenter
Presentation Notes
While states handle public records differently, I found that it was generally common for states to provide exemptions for certain categories of information that RTI might submit to a state government in a bid.Many states provide exemptions to disclosure for trade secrets. While the go-to example for a trade secret is often the top-secret formula for Coca Cola, trade secrets can encompass a wide variety of information. In general, a trade secret is firstly information that has economic value on its own due to being not generally known or ascertainable by others who might be able to exploit it. For example, a list of customers might be valuable information to its owner’s competitors; but if it could easily be recreated using a phonebook, it is ascertainable by those who could use it to further their own interests, hence falling short of a trade secret. The second piece to the definition of a trade secrets is that they must be the subject of reasonable measures to maintain their secrecy. To use the customer list example once more—if a company exercises reasonable measures to keep such a list secret, such as non-disclosure agreements or tightly restricting who may see the list, it will be more likely to be deemed a trade secret. States do not define trade secrets completely consistently, and each jurisdiction has developed their trade secret law in varying directions by finding certain kinds of information to qualify under different factual settings.When states provide exemptions for confidential commercial or financial information, this category may encompass a larger pool or information than trade secrets. This might include information that would not customarily be released to the public by its owner, information that might impair the government’s ability to gain necessary information in the future, or information that, if revealed, could result in substantial injury to its owner’s competitive position. This may include technical information as well as pricing information such as rates, revenue, and employee salaries.Lastly, I found it to be common for states to provide exemptions for the content in a bid or proposal prior to a certain point in the life of the procurement process—typically up until the state government’s decision to award a contract. This preserves the integrity of the bidding process and fosters healthy competition in the marketplace by leveling the playing field for all candidates.There are many variations of the concepts above and when and how they are applicable among the state’s laws. Some states might eschew strict boundaries of categories of information altogether and focus on a balancing of interests or a close look at the affect on on the public interest. While public records law seeks to improve government transparency and accountability, allowing exemptions for these kinds of information is part of a nuanced balancing act to critically and rationally consider concerns of open government and competition and fairness in business. Contributing to RTI’s ability to most effectively maneuver these policies has been a great pleasure. This project allowed me to develop my legal research skills, improve my ability to navigate and interpret statutes and case law, and learn about an area of the law that relates not only to RTI’s core functions and mission, but to an area of personal and academic interest. Throughout the process, I gained a richer understanding of RTI’s work and how it furthers the corporation’s venerable mission.Image Links: https://www.gettyimages.com/detail/photo/confidential-file-royalty-free-image/182176359
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Presenter
Presentation Notes
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Thank you
Contact: Robert (Taylor) Townes | email: internships@rti.org
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